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Private Sector Privacy Legislation
Core Issue: On September 13, 2013, Manitoba joined Quebec, British Columbia and Alberta
by enacting provincial private sector privacy legislation. This legislation governs the
collection, use and disclosure of personal information, including that of employees, by
organizations in the private sector. In November 2013, Alberta’s legislation was ruled a
violation of the Charter by the Supreme Court and a twelve month window was provided for
the Alberta’s government to correct their Personal Information Privacy Act. These two
significant developments have sparked a conversation in Saskatchewan regarding whether
private sector privacy legislation should be established here and how it should apply.
Introduction
Personal information privacy discussions are often connected to confidentiality and security. The
increasing capacity for personal information to be collected, stored and digitized exposes
individuals to a potential loss of privacy more than ever before. Allowing individuals to have
control over who has access to their personal information protects their assets, their reputation
and enables them to avoid sharing information with others who might use it against them. 1 In this
context, the role of personal information privacy legislation is continually expanding.
Residents of Saskatchewan have their personal information protected by federal legislation, but
other provinces have expanded the scope of privacy protection in their jurisdictions with their
own provincial privacy legislation. After an initial round of legislation in 2004, privacy
legislation remained relatively dormant in Canada until 2013 when Manitoba introduced the
Personal Information Protection and Identity Theft Prevention Act and Alberta recently had its
Personal Information Privacy Act deemed by the Supreme Court of Canada to be in violation of
the Canadian Charter of Rights and Freedoms. Due to this renewed discussion nationally, now is
an appropriate time for the Government of Saskatchewan to consider the merits of private sector
privacy legislation.
Background
The federal government sets out privacy legislation in Canada through the Personal Information
Protection and Electronic Documents Act, usually referred to as PIPEDA. 2 This law, which has
1
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been fully in force since 2004, applies to private enterprises across Canada, wherever
substantially similar provincial legislation is not in place. This Act requires private sector
organizations to collect, use or disclose personal information by fair and lawful means, with the
consent of the individual, and only for purposes that are stated and reasonable. 3 Personal
information is defined in most privacy laws as information about an identifiable individual
including a social insurance number (SIN), date of birth, home/personal telephone number and
address, salary, performance appraisals and discipline records, medical information, etc.4
PIPEDA does not include a mandatory breach notification obligation, although voluntary
notification of a privacy breach is recommended when it “is necessary in order to avoid or
mitigate harm to an individual whose personal information has been inappropriately accessed,
collected, used or disclosed.” 5 Several attempts have been made to add a mandatory breach
notification to PIPEDA, with the most recent amendment failing to pass in January 2014. 6
Despite offering protection for personal information, employment-related information is
exempted from the definition of personal information federally, with the exception of federallyregulated sectors. 7 Information that relates to an employee’s position or that is collected, used
and shared within a business or professional context is not considered to be personal information
under the federal Act and does not, therefore, benefit from the protections granted by the Act. 8
While the distinction between personal information and employment-related information is not
always clear, employment-related information is generally considered to be any information an
organization reasonably requires about an employee or a potential employee for the purposes of
establishing, managing or terminating an employment relationship. It is also important to note
that while “personal information may be personal employee information in one situation; this
does not mean that the same piece of personal information is personal employee information in
all situations. The information will be personal employee information only when it is reasonably
required for the employment relationship.” 9
This lack of protection for the personal information of employees has been addressed through
provincial legislation in Alberta, British Columbia, Quebec and Manitoba. Alberta was the first
province to establish provincial legislation, followed soon after by British Columbia, Quebec and
most recently Manitoba.
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Current Situation
Provincial Comparison
Alberta’s legislation is called the Personal Information Privacy Act (PIPA) and British
Columbia’s is called the Personal Information Protection Act. Contrary to the treatment of
general personal information, in an employee-employer relationship the Alberta PIPA and B.C.
PIPA permit an employer to collect, use and disclose personal information concerning an
employee without consent for the reasonable purposes of establishing, managing or terminating
the employment relationship. 10
While significantly similar, there are a couple of key differences between the Alberta and British
Columbia legislation. First, B.C’s PIPA does not contain a mandatory privacy breach notification
for the private sector. B.C.’s Act however, while subject to certain exceptions, incorporates a
notification requirement; any person whose information has been disclosed must be notified that
the business transaction has taken place and that their personal information has been disclosed. 11
Another difference between the two pieces of legislation relates to the application of the Acts.
The B.C. Act applies in the same way to all organizations that are subject to it, whereas
Alberta's PIPA Act has some exceptions. These exceptions include: a certain class of non-profit
organizations (the PIPA still applies to their commercial activities), additionally the Act enables
professional regulatory organizations to follow an approved privacy code in place of certain
sections.12
Manitoba’s Personal Information Protection and Identity Theft Prevention Act (PIPITPA) is
almost identical to Alberta’s PIPA (2009 version), but the key differences are that the Alberta
legislation takes a different approach on breach notification and on the role of a Privacy
Commissioner. 13 Alberta’s PIPA requires notification be given to the Alberta Information and
Privacy Commissioner in instances where a reasonable person would consider that a “real risk of
significant harm to an individual exists,” and the Privacy Commissioner makes the decisions as
to whether the organization is required to notify individuals of the breach.14 Conversely, the
Manitoba breach notification requirement applies in all instances except where the company “is
satisfied that it is not reasonably possible for personal information to be used unlawfully or if a
law enforcement agency is conducting an investigation of the breach and instructs an
organization not to disclose.” 15 PIPITPA does not have a harm threshold and initial legal
10
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opinions seem to suggest that this could mean all breaches can trigger notification. 16 Further,
Manitoba organizations must report the breach directly to the individual as opposed to the
regulator.17
Quebec’s private-sector privacy legislation, an Act respecting the protection of personal
information in the private sector (Quebec Privacy Act) differs quite significantly from other
private sector privacy laws in Canada. The Quebec Act is most closely similar to the PIPEDA,
but there are important differences in the details. The Quebec Privacy Act applies to all privatesector organizations with respect to the collection, use and disclosure of personal information
(not just with respect to commercial activities) and also to employee information. It also applies
to private-sector collection, use and disclosure of personal health information.” 18
With regard to the specifics of the legislation, anecdotal evidence from other Chambers of
Commerce’s indicates that private sector privacy legislation has a low impact on the day-to-day
operations of businesses after the initial phase-in period. In other regions, successful compliance,
which includes the development of appropriate disclaimers, consent processes, and information
management practices, has been contingent on the provision of provincial resources to ensure
education and awareness of consequences.
Supreme Court Ruling
In November 2013, the Supreme Court of Canada struck down Alberta’s PIPA. After reviewing
a case focused on freedom of political expression which involved a union that took photographs
and video of people crossing a picket line during a strike in 2006, the court decided that the
collective right to freedom of expression in a lawful strike situation trumps an individual’s right
to control their information in a public setting.
The specific issues identified by the court with PIPA were:
a) It covers all personal information, and provides no functional definition of that term.
b) It contains no general exception for information that is personal, but not at all private.
c) The definition of “publicly available information” is artificially narrow.
d) There is no general exemption for information collected and used for free expression.
e) There is no exemption allowing organizations to reasonably use personal information that
is reasonably required in the legitimate operation of their businesses. 19
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Due to these considerations, the Supreme Court held that PIPA was overly broad and the
infringement on freedom of expression was not saved by Section 1 of the Charter, as the
infringement was not a reasonable limit prescribed by law. 20 As a result, the whole of PIPA was
declared invalid. This declaration was suspended for a period of 12 months however, to give the
government time to decide how best to make the legislation constitutional. 21
The Government of Alberta has indicated their intent to pass amendments to PIPA in the fall
2014 session to comply with the Supreme Court's ruling.22 These amendments will be focused on
the specifics of the Supreme Court’s case, relating to unions and picketing. There will not be a
general review of the legislation because a complete review would likely not allow the
government to adhere to the Court’s timeline. The Alberta Privacy Commissioner has
recommended that the government include in its amendments a date on which a comprehensive
review of its privacy legislation will begin. 23
The provisions in the British Columbia, Manitoba, and Quebec legislation in regard to the
definition of personal information, the broad application of the Act, and the limited exemptions,
are substantively similar to the Alberta PIPA, and therefore the Supreme Court’s decision will
impact the interpretation of those Acts.24 As such, amendments are likely forthcoming. The
federal PIPEDA will likely also be impacted by the decision. Although PIPEDA only applies to
activities undertaken for commercial purposes, it still uses a broad definition of personal
information and a limited definition of publicly available information, which does not include
information collected in a public place. 25
Conclusion
The Saskatchewan Chamber of Commerce appreciates the value of the ongoing development of
clear privacy legislation. Adapting information protection for the digital age is the responsibility
of the business community and one that the province cannot afford to fall significantly behind
on. Nevertheless, due to the Supreme Court’s decision, duplicating the approach of other
jurisdictions and copying Alberta’s PISA are no longer a viable option. Two approaches are
therefore presented for Saskatchewan; the province can either continue to defer to the federal
government for the privacy protection offered to individuals through PIPEDA, or the
Government of Saskatchewan can develop a unique approach to private sector privacy legislation
20
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and be the first jurisdiction to fully address the Supreme Court of Canada’s concerns. At the
present time the Saskatchewan Chamber of Commerce believes the government of Saskatchewan
should refrain from establishing a legislative framework in regard to private sector privacy
legislation until the legal and constitutional issues surrounding the existing private sector privacy
legislation in Canada have been successfully resolved.
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